A. G. Contract No. KROO 1612TRN
ADOT ECS File: JPA 00-131

Proj: Rural Public Transportation
Sect: FY00~Cl Section 5311 Transit

INTERCOVERNMENTAL AGREEMENT
BETWEEN
THE STATE OF ARIZONA
AND
THE CITY QOF BISBEE
118 Arizona Street
Bisbee, AZ 85603

g L
THIS AGREEMENT is entered into Z{(/Sf"/ﬂw&ﬁ 2000,

pursuant to Arizona Revised Statutes Section 11-952 through 11-954 as
amended, between the STATE OF ARIZONA, acting by and through its
DEPARTMENT OF TRANSPORTATION (the "State"} and the CITY OF BISBEE,
acting by and through its MAYOR and CITY COUNCIL {the "City").

I. RECITALS

1. The State is empowered by Arizona Revised Statutes Section 28-
101 and 28-334 to enter into this agreement and has by resolution, a
copy of which is attached hereto and made a part hereof, resoclved to
enter into this agreement and has delegated to "the undersigned the
authority to execute this agreement on behalf of the State.

2. The City is empowered by Arizona Revised Statutes Section 48-
572 to enter into this agreement and has by resolution, a copy of which
i5 attached hereto and made a part hereof, resolved to enter into this
agreement and has authorized the undersigned to execute this agreement
on behalf of the City.

3. The Federal Transportation Equity Act, Twenty First Century of
1998 has made funds available to the State to obtain and provide public
transportation (Section 3311 transit). The State and the City desire
to define their respective responsibilities relating to the transfer of
up to §$101,438.00 thru the State to the City and the expenditure
thereof.

THEREFORE, in consideration of the mutual agreements expressed herein,
it is agreed as follows:
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II. SCOPE
1. The State will:

Provide the <City federal <funds in the amcunt of up to
5101,438.00, on a monthly cost reimbursement basis for activities
performed relating to the Section 5311 public transportation program.

2. The City will:

a. Apply funding to project work activities in strict
accordance with applicable Federal and State laws, rules and
regulations.

b. Conduct related work activities generally in accordance
with Attachment A and attachments thereto, which are incorporated
herein and made a part hereof. Be responsible for all costs of the
program over and above the State contribution of $101,438.00.

¢. Provide the required $51,435.00 match in funds or in-kind
services, and invoice the State for reimbursement- no more often than
monthly.

IITI. MISCELLANEQUS PROVISIONS

1. The only interest of the Arizona Department of Transportation
in this agreement is to convey federal pass through funds for the use
and benefit of the City by reason of State and Federal law under which
funds for the activities are authorized to be expended. The ity

hereby agrees to save and hold harmless and indemnify from loss the
State, any of its departments, agencies, officers or employees from any
and all cost and/or damage incurred by any of the above and from any
other damage tC any person or property whatscever, which is caused by
any activity, condition, or event arising out of the performance,
nonperformance or negligent performance of any provisions of this
agreement by the State, any of its departments, agencies, officers and
employees, the City, any of its agents, officers and employees, or any
of its independent contractors. Costs incurred by the State, any of
its departments, agencies, officers or employees shall include in the
avent of any action, court costs, expenses of litigation or attorneys'
fees.

2. This agreement shall remain in force and effect until®
completion of said activities and reimbursements; provided, however,
that this agreement may be cancelled at any time prior to the
commencement of performance, upon thirty (30) days written notice to
the other party.
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3. Should the work contemplated under this agreement be completed
at a lower cost than the reimbursed amount, or for any other reason
should any of these funds not be expended, & proportionate amcount of
the funds provided shall be reimbursed to the State.

q. This agreement shall become effective upon filing with the
Secretary of State.

5. This agreement may be cancelled in accordance with Arizona
Revised Statutes Section 38-51l.

6. The provisions of Arizona Revised Statutes Sectien 35-214 are
applicable to this contract.

7. in the event of any controversy which may arise out of this
agreement, the parties hereto agree to abide by required arbitration as
is set forth in Arizona Revised Statutes Section 12-1518.

8. All notices or demands upon any party relating to this
agreement shall be in writing and shall be delivered in person or sent
by mail addressed as follows:

Arizona Department of Transportation -
Joint Project Administration

205 South 17 Avenues, Mail Drop 61GE
Phoenix, AZ 85007

City of Bisbee
City Manager

118 Arizona Street
Bisbee, AZ 853603

9. Attached herto is the written determination of each party's
legal counsel that the parties are authorized under the laws of this
state to enter into this agreement and that the agreement is in proper
form.

IN WITNESS WHEREQF, the parties have executed this agreement the day
and yvear first above written.

CITY OF BISEEE STATE OF ARIZONA

Department of Transportation
By Mf//f— ¥ X\‘\@W\M\/} CL\‘e.‘

Lég?’RBﬁDY /4 MBRY KYNN TISTHER, Director
MEyor Transporfpatiow Planning
ATTEST

By Dlele L. F

HELEN I. LEHR
City Clerk

w

619/46-48
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AZS0LUTION -
SE T RI3CLVID on thls 17zh day of August 2000, that I, chs
uncdarsiznaed MARY . PETIRS, a3 Dirsctor of tie Arizorna department
of Traasgorzztlan, hawe destarmined that Lt is in the sas:t
iaparests of the Stzate of Ac-izopa chat  the Departient cof
Toansporzaticn, acuing Yy &nd throuch zhe Intarmecdal
T=anmsgorzation Divisicn, to snoter  into 2n agrzement  for che
ourposa oI convaying Faderal Transic Iunds (3action 3311} =
qualifiad zscipiants.
Tharaiors, zucheorizacicn L1s Theraby granted Tao dzaft  said
agraament wnich, upon complation, snall be submitvred to <che
Dirsctor of Transgortation Planning for approval and axacution.

i

DAVIO ®. ALLOCCO, P.&E.
Assiscant Stavts Englneser
Engineering Tachnical Group
for Mary E. Peters, Director

[



Resolution 00-22

A RESOLUTION OF THE MAYOR AND COUNCIL OF THE CITY OF BISBEE,
COUNTY OF COCHISE, STATE OF ARIZONA, APPROVING A FY 00-01 TRANSIT
INTERGOVERNMENTAL AGREEMENT WITH THE ARIZONA DEPARTMENT OF
TRANSPORTATION (ADOT)

WHEREAS, the City of Bisbee desires to enter into an agreement with the Arizona
Department of Transportation for the purpose of providing transit services within the City.

NOW, THEREFORE, BE IT RESOLVED, the Council of the City of Bisbee do hereby
approve to enter into an agreement with the Arizona Department of Transportation for providing
transit services.

BE IT FURTHER RESOLVED, Mayor Lyle Reddy is authorized to execute this
Intergovernmental Agreement on behalf of the City Council of the City of Bisbee.

PASSED, APPROVED AND ADOPTED by the Mayor and Council of the City of Bisbee
this 19" day of September, 2000.

= ity —

Late Reddy, May\(;)};/

ATTEST:

?W’ 2 %ﬁ,/?’/ /

Helen Lehr, City Clerk

ﬁD AS TO FORM: -
p <o %Q
Johﬁﬂu} Attorney




APYROVAL OF CITY ATTORNZY

T hava rcavizwed the proposed intasrgovernmencal agrsemenc,
netwaen the DEPAIATMENT OF TRANSPQRTATION, HIGHWAYS DIVISION, and
che CITY and declare this agreement to be in oproper form and

witnin the oowers and authority granted to the City under ths

laws of the Statz of Arizona. -

-

-

CATED this cQD‘“" day of g/br,aw(‘w , 2000.
— f




Fare Revenues
Other Oper Rev
Local Share
Federal Share

TOTAL

All fy 2000 budgets

$2,616
$38,258

$40,874

CITY OF BISBEE

BUDGET SUMMARY
FY 1999 - 2000
Operating Admin
$11,018 -0-

$11,811 -0«

$44,632 54,187
$44,632 $16,748
$112,093 $20,935

Training

Total

$11,018
$11,811
$51,435
$101,438

$175,702



ATTACHMENT A

FY 2000 / 2001

SECTION 1. SERVICE AREA

The service area shall be southern Cochise County, particularly the
city of Bisbee.

SECTION 2. PROJECT SUMMARY

The Contractor provides public transportation service in the
service area, on a deviated-route, fixed schedule basis with
limited route deviations to accommodate occasional, necessary curb-
to-curb or door-to-door service.

SECTION 3. ROUTE AND SCHEDULES

Routes and schedules shall be as described in the Contractor's
approved application for funding.

SECTION 4. FARES

Fares shall be 60 cents per one way trip for general public
passengers. Senior citizen riders will have their fare prepaid and
will identify themselves through an identity card. Unlimited ride
bus passes shall be:

$6.00 per week - $22.00 per month

The Contractor shall not issue any free ride coupens or reduced
ride passes without prior approval from ADOT.



Tf fare revenues fall below 17% of combined operating and
administrative costs, the Contractor agrees to make up the
difference from local funds. If, however, the contractor cannot
make up the difference from local funds and or, if the contractor
has not performed with contract schedule of activities, ADOT may
deduct the difference from the Operating and or Administrative
Federal Share.

Any fares collected will be applied toward the reduction of
contract operational costs. If operational costs are funded
completely from collected fares, any excess fares will be used to
reduce the federal share of contract administrative costs.

SECTION 5. COST ALLOCATION N

Since the project vehicles may also be used for non-PROJECT
purposes, {with ADOT approval) the Contractor agrees to keep
accurate vehicle mileage logs to distinguish between PROJECT and
non—-PROJECT mileage. ADOT will reimburse vehicle related operating
expenses in proportion not to exceed the number of actually driven
PROJECT miles as a percentage of the total miles.

SECTION 6. EQUIPMENT AND MAINTENANCE

The Contractor will utilize one bus for this PRQJECT, an 18
passenger bus, purchased with Section 18 funds. Maintenance and
repairs will be the responsibility of the Contractor.

SECTION 7. SCHEDULE OF ACTIVITIES )

The Contractor agrees to complete the following activities.
Reports documenting the completion of these activities shall be
submitted to ADOT by the dates shown below. ADOT may withholid
reimbursement from administrative expenses 1if services are not met
by the contractor



ACTIVITY

DEADLINE FOR REPORT
SUBMISSION TO ADOT

1.Transit Advisory Commititee
Minutes.

Jan 2001
Apr 2001
Jul 2001
Oct 2001

2 .Disadvantaged Business
Enterprise (DBE) Report
For applicants receiving in excess
of $250,000 exclusive of vehicle
purchase.

July 2001

3.Three Year Transit Plan,
including marketing
element.

Include with application or
due no later than June 20,2001

4 .Private Sector Policies
and procedures

Iinclude with application or
due no later than March 20,2001

Note: The state may impose a penalty of 5% reduction of total federal
reimbursement per billing periocd for each overdune report.
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SCOPFE OF WORK

The Contractor shall undertake and complete the activiies as proposed in the approved application
for Section 3311 funds. Such activities, hersinafter called Project. shall be accamplished as
described in the Project Descriptian, Attzchment A.

a. The cast of the Project is estimated as indicated in Attzchment B, Project Budget. The State of
Arfzona assumes na financial obligaton or fiabiiity hereunder.

L. The method of payment shall be reimbursement of eligible costs incurred, up ta the limits
described hereint. In accardance with the payment and reparting schedules prescribed by this
Agresment, the Contractor shall subrmit reports and Projfect billings to State for reimbursement of
non-operating and aperating expenses, Apgroved capital expenses may be billed far
reimbursement as incurred. In na event shall the total amaount reimbursed by State exceed the
federal share approved for the project '

¢. Billings for reimbursement of eligible expenses and reparts of. cantract activites shall be
submitted monthly an forms provided by State. "

d. Each request for reimbursement must be accompanied by a reimbursement description which
will include information to verify the reimbursement request amount  ltems to be included will be
description/purpose, amount and cade which will relate to the budget line item. Reimbursement
will not be processed unless all infarmation is provided in correct form.

e. Each activity repart shall include, but nat be limited to, data regarding ridership, mileage,
operating hours, fare recavery ratio, cost per passenger trip, cost per mile, non capital cost per
service hour, passangers per service hour, passangers per mile. State may impose a penalty of a
5% reduction of total federal reimbursement per billing period for all billings or reports submitted
mare than 90 calendar days after the end of the billing period. An exception will be made far the
final billing, which may be submitted up to 60 calendar days after the end of the final billing pericd,
befora becaming subject to the late penaity.

f Eligible costs ara those costs atiributabie to the Project and allowable under the approved
Praject budget and the pravisions of:

1) Office of Management and Budget (OMB) Circular A-87, "Cost Principles Applicable -
to Grants and Cantracts with State and Local Gavernment.”

2} ON&B Circular A-102, "Uniform Administrative Requirements for Grants-in-Aid to State
and Lacal Gavermnments”

3) OMB Circular A-102; Attachment O, "Standards Gaverning State and Lacal Grantee
Procurement.”

4} OMB Circular A-128, "Audit Requiraments.”
g. All costs charged to the Project shall be supported by properly executed payrolls, time records,

invaices, vouchers, warrants, and any other support evidencing that those costs were specifically
incurrad in the performance of the Project.
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n. The Federal shara payatle for Project Budget expenses shall te subject to the following limits:
1} Capital expensas shall not axcesed 80% of the net cast
2) Administrative expensas shall nat exceasd 80% of the net cast
3} QOgerating sxpensas shall nat axceed 50% aof the net aperating costs or deficit,
4) Anti-drug complianca caosts shall not excaed 80% of the net cost
§) Training costs shall not exceed 100% af the net cost.
§) STP Flex funding shall not exceed 93.6% of the net cast.

i, At least haif of the Coniractor's shara for all expenses must be provided from sources other than
Federal funds or from approved in-kind expensas. The remaining talf of the Contractor's share
may be made up of unrestricted funds from other Federal grograms afs described in Attachment 8,
Project Budget -

i. All donation and advertising revenues received in excess af the bhdgeted lgcal match shall be
used to raduce the fedaral share of the Project budgat.

k. Lien on Project Equipment - To the extent of financial assistance pravided, State shall hold a
first lien on alf capital equipment acquired under this Agreement in the amaount of the federal shara
of the equipment cast. State shall also hold a first fien on any camputer hardwara, software or
office equipment pravided ta the Cantractor and paid for by State.

Use and Dispasal of Project Equipment

a. Contractor shall observe the property management standards as set forth in OM8 Circutar A-
102, Attachment N. The Cantractor further agrees that the Project equipment shalt be used far the
provision of transpartation service within the described service area and in the manner describad in
Attachment A, Project Description. f, at any time, the contract with State for the described service
is terminated ar Project equipment is not usad in this manner, or is withdrawn from transportation
service whether by planned withdrawal or casualty loss, the Contractor shall notity State within 72
hours of such event, and shall remit to State a proportional ameunt of the fair markat value, if any,
of the property, which shall be determined on the basis of the ratio of federal financiai assistanca 0
the actual cost of the equipment. Fair market value shall be desmed to be the value of the praperty
as determirze:d by competent appraisal at the time of such misuse or withdrawal from use, and as
approved by, State. in the avent of loss due to theft, casualty or fire, the damages paid by the
insurance carrder ar payable from a salf-insured resarve account shall be considered fair markat
value In nqg event is salvage value o be considerad fair market value. Upon State's receipt and
appraval of said payment, Stat&'s lien shall be released.

b. Records

1) The Contractor shall keep satisiactory racards with regard to ihe use of equipment

purchased under this contract and shall submit to State upon request such information

as is requirad in order to assure compliance with this clause  The Contractar shall submit to
State during the period of required use of Project equipment, a certification that the equlpment is
still being usad in accordance with the terms of this Agraament.
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2) Project vetticles may naot be used far non-Project purpases.

c. The Project equipment shall at all tmes be operated in a safe, prudent, lawful manner and
within the limitations esizblished by the manufacturer. The Cantractar shall maintzin the Projec:
equipment in safe and mechanically sound condiion and shall keep accurate recards of such
maintenance. The State shall have the rght to conduct periodic inspecdons or site visits of
Cantractar's recards and the Project equipment to vedfy comaliance with this requirement.

d. The Contractor agress to canduct a persistent and visible promaticnal orogram in order o
insure that all facets of the service are known by and available to the general public, and in arder ta
increase ridership on all trips. The Contractor shall pravide State with copies ar sampies af
praormaticnal materals used. The Contractar shall submit to State on an annual basis, a plan
describing marketing activities including, but not limited ta, the following:

e. As part of the annual marketing plan, the Contractor is requited to conduct formal and/or
infarmal market analysis to determine what improvements can be made ta the Project to betier
saerve the general public. -

f The Contractar shall display, in a manner acceptable to State, & decal or similar sign an the
axterior of the Project vehicles indicating that this device Is open to the general public. '

g. Changes to fares, routes, schedules, and the schedule of activities in Attachment A, Project
Description, may be made with grior written approval from State withaut requiring a written
armendrment to this agreement,

h. Changes to budget line items may be made in accordance with the foflowing rules:
1) Changes in and between operating and administration budget line items that are not
in excess of 5% of the total Project cost, may be made with State's priar written

approval.

2) Administrative funds may be rabudgeted for operating expensas with State's prior written
approval. Qperating funds shalf nat be reprogrammed for administrative expenses.

3} The capital contingency line item shall be used anly for cost overruns of capital line items

‘named in the Project budget.

4) No anti-drug compliance cost line items shall be reprogrammed far other expensas

5) Nq'ttainiﬂg funds shall be repragrammed for other expenses.

I. All otherichanges mutualfy:agrsed upan shall be incarporated by written amendments to this
Agreerment.

j. The Contractor shall furnish certificates to State shawing maotor venicle liability insurance in
farce for the use of Project aquipment {or the following minimum amaunts:

1) 15 Passenger Vehicle: $750,000 vehicle liability
3300,000 uninsured matarist,

2) 16 Passangers or maora. $5,000.000 venicle liability
$300,000 uninsured motorist

e
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insurance Certificates shall name the State as additional insured. |f the State helds liens on any Project
equipment, insurance cartificates shali also name Stzte as loss payes  Insurance policies shall be
cceurrance form unless otherwise appraved in writing by State. Such cardficates ars (o se deliversd ta State
concurrently with executian of this cantract.

3

Pracurement Requiraments

a. The Contractor shail make purchases of any equipment, materials or servicas for the Fraject in
compliance with the following:

1} Federal Management Circular A-87.
2) OM8 Circular A-102, Attachment O.
3) UMTA Circular 7010.1, Capital Cast of Contracting.

4) Title 49, Code of Federal Regulations, 49USC 5323(1) 49CFR Part 661, "Buy  America
Raquirements.” i

5) Title 49, CFR Part 23, "Participation by Minority gusiness Enterprise in Department of
Transportation Programs”, as amended.

&) UMTA Circuiar 4716.1, the UMTA Disadvantaged Business Enterprise Women Business
Enterprise raquiraments for Recipients and Transit Vehicle Manufacturers, ’

7) State "DBE" Program Plan.

8) UMTA Order 4220.1A, "Third-Party Contracting Guidelines” datéé §-8-82.

9) State "Section 5311 Required Purchasing Proceduras.”

10) Pre-award and Post Delivery Audit Requirements, 48USC 5323, 49CFR Part €83.
11} Bus Testing Certification of compliance 43USC 3323 (¢}, 49 CFR Part 863.

12) Debarement Suspension Certification.

5. The Contractor shall submit its bid specifications to State for appraval priar to release of the
specifications: to possible bidders. State shall cancur in the bid award prior o any agresment or
cantract being executad for the purchasa of services or capital equipment for the Project axceeding
$5,000. . '

OTHER PROVISIONS

1

Retention of Recards, Audit, and Reimbursement for Audit Exceptions.

a. The Contractor, and any sutconiractor, shall retain all teoks, eccounts, reperts, fles and other
records relating to this contract for & periad of five years from completion of the cantract. Such
records shall be subject to audit and inspection at any reascnable time during the term af the
contract or within five years after completion thereof, as provided by ARS Section 35-214.
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b, The final audit of this Project will be canducted pursuant to OMB Circular A-128, the "Guidelines
far Financial and Compliance Audits of Federally Assisted Programs,” and generally accepied
auditing standards astabiished by the American Institute of Cerlified Public Accauntants. The
Cantractor alsa agraes to gravide State with a copy of the finai audit report,

¢. The Contractor agrees ta reimburse State for any expenditure under this Agraement for which it
received payment ar reimiursement, as applicable, which is disallowed by an zudit excapdon oy
State, the State ar federal government, '

d. |If federal or state audit exceptions ara made relating to this contract. the Caontractar shall
refmburse all costs incurred by the State of Arizana and State asscciated with defending against
the audit axceptions or perfarming an audit or follow-up audit including but not limited to:  audit
faes, court costs, attomey fees based upan a reasanable hourly amount for the Assistant Attomey
General based upcn reasanable charges in the community, travel casts, penally assessments, and
all ather costs of whatever nature,

e. Immediately upon notification fram State, the Contractar shall reimgurse the amount of the audit
axception and any related costs directly to the appropriate Federal agency or State as specified by
State in the notification. The Contractor shail indemnify the State.and hold them, their officers,
agents, and employees harmless against any and all fiability or damages in regard to audit
axcepticns. '

. The Single Audit Act requires: All sub-recipients which receive less than $300,800 will no longer
be required to subrmitt single audit reports, hawever, the State shall have an audit made 1AW
Circutar A-128 or A-133.  The audit shail cover the entire operations of the State and the sub-
recipient.

The auditor shail determine whether (1) the financial statements of the govemment depariment,
agency or establishment present fairly its financial position and results of its financial operations
IAW generally accepted accounting principles; (2) the arganization has internal accounting and
other control systems to provide reasonable assurance that it is managing Federal {inancial
assistance pragrams |AW applicable taws and regulations; and (3) The organization has compiied
with laws and regulations.

If, during the course of this Agreement, situations arise which prevent its completion within the time
allotted, an extension of the contract time may be granted by mutual agreeement of the parties
hereto. -

If this cantract is terminated, Contractar will be campensated for work performed up ta the effective
date of termination.

Failure ta perform any and alt of the terms and conditians of this contract, including the schedule of
wark, shail be desmed a substantial braach thereof. The State shalf give the Coniractor written
notice tharaof. After receipt of such notice, the Contractor shall have five warking days in which io
resgand. In the avent the Cantractor does not cure such failura to the satisfaction of State, the
State may terminate this Contract without furtier consideration by so noliiying the Contractor in
writing. i the event of cancallation of ihis Cantract, Contracter shall nat be entitled fo damages
and agrees not to sue State for damages thersfor. After notice of canceliation, Cantractar agrees
to perform the terms and conditions of this contract up to and including the date of cancellation, as
though ria canceilation had been made.
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Subcantracts

a. The Contractor shall nct assign any porton of the work 0 te perarmed under this Agreement,
ar execute any contract. amendment or change order therato, or ctligate itself in any m:;nne;- with
any third party with respect {0 its ights and respansitilities under this Agrzement without the prior
written cancurrance of State. ‘

h. Shauld subcontractars be authorized by State, the subcontractors will te subject to &
provisions af this Agresment It will be the Canfractar's respansitility to duly inform the
subcontractors by means of & contract or other legally binding decument stipulating the
subcontractors respansibility to comply with this Agraement.

The Conlractor hereby agrees to indemnify, defend and save hammless the State, any of its
departments, divisions, agencies, officers or employeas from all sums which the State, any of its
departments, divisions, agencies, officers or empiayees may be obligated to pay by reasan of any
liabifity impased upon any of the ahave for damages arising out of the performance of the Project
or this Agreement, or caused by any emor, negiigence, armissian or act of the Caontractor ar any
person emplayed by him, or others for whose acts the Cantractar is legally liable. In the event of
any legal action, the abave sums shall include, but not be limited a court casts, expensas of
ltigation and reasonable attomey's fees.

it is nat the intent of this Agreement to place the State in the rofe of guarantor for protections in
instances whera a legally and financially responsible Contractar defaults on its obligations. The
State enters inta this Agreement to absolve itself of financial liability for the terms and conditions of
the Section 13(c) Special Warranty, included hersin by reference, assigning liability o the
Contractor through this Agraement between the State and Contractor  The Contractor agrees to
assume said liability and agrees that the terms and conditions of the Section 13(c) Special

Warranty shall apply for the protection of the transportation related emplayess of any employer

providing transportation services assisted by the Project, and transportation related employess of
any cther surface public transportation providers in the transportation service area of the Froject.
An appeal under Section 13(c) shall not void or suspend the terms af this Agreement.

No member of the Arizona Legislature nor any member of or delegate to Congress or Resident
Cammissicner shail be admitted to any share or part of this contract or to any benefit that may
arise therafrom. The provisians af this clause shall be extended to all public employess, officers, or
tripal cauncil membaers.

The Contracter shall comply with ait faderal §tate and local laws, ordinances, rules and regulations
applicable to the performance af this contract and the work heraunder

The Contractar shall camply with all aoplicable requiraments af the fallowing regulations refative to
nondiscrimination:

a. Title V| af the 1664 Civil Righis Act.
. Executive Order §3-3.

¢ 46 CFR Part 23, "Pariicipation by Mincrity Business Enterprises in Department of
Transportation Programs.”

d 49 CFR Part 23, 45 CFR 45281 (7/3/80), "Guidance far Implementing DOT Rules Crezting a
Minority Business Enterprises Pregram in OOT Financial Assistance Programs !
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e 9 CFR Fart 23, 48 CFR 141 (7/21/83), "Participation by Minority Business Entarprises in
Deparament of Transporiation Pregrams ™

f, 48 CFR 27, Parts 37 and 38 Transpertation for Individuals with Disabiliies; Final Rule

g. 49 CFR 21, "Nendiscrimination in Federally Assisted Programs of the Deparmment of Lator
Reguiations (41 CFR Part 60).

The Contractor agraes to comply with State's "Program Plan for Participation of Disadvantaged
Business Enterprises.”

QOther Regulations

a. The Cantractar shall address the needs of the elderly and disabled persons, pursuant to Sectian
504 of the Rehabifitation Act of 1973 {20 USC 794).

h. The Coniractor shall compily, as applicable, with the labor protectjd}x provisions of Section 13{c)
af the Urban Mass Transportation Act of 1964, as amended. "

¢. The Contractor shall comply, as applicable, with the Guidelines reldtive to charter bus and
schoat bus aperations.

Genteral Requirements for Recipients

a, Palicy Itis the policy of the Department of Transportation that minority business enterprises as
defined in 49 CFR Part 23 shall have the maximum opportunity to participate in the performance of
contracts financed in whole or part with Federal funds under the MBE requirements of 48 CFR Part
23 apply to this agreement.

b. Recipients and their cantractors shall not discriminate an the basis of race, color, national arigin,
ar sax in the award and performance of DOT-assisted contracts,

c. Each DQT financial assistance agreement shall include the following: If as a condition of
assistance the recipient has submitted and the Department has approved a minority business
enterprise affirmative action program which the recipient agrees to carry out, this program is
incarparated into this financial assistance agresment by referance.  This pragram shall be treated
as a legal obligation and failure to carmy aut its terms shail be treated as a violation of this financial .
assistance agreement. Upan notification te. the recipient af its failure to carry out the approved
pragram the, Department shall impase such sanctions as noted in 43 CFR Part 23, Subpart E,
which sanctions may include termination of the agraement or other measures that may affect the
ability of the fecipient to obtain futura DOT financial assistance.

d. The raczplent shall advise 2ach subrecipient, contractor, or subcantractar that failure ta camy out
the requirements set forth in 43 CFR, Part 23 breach of contract and, after the notification of the
Department, may result in termination of the agreement or cantract by the recipient or such remedy

as the recipient deems appropriate.
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Federal Clausas

l,,”!

a. Recipients required ta submit affirmative action programs uncer § 2341 (a)(2) or (a)(3) that
have business cpportunities for lessaes shall submit o the Deparment for approvel with their
pregrams overall goals far the paricipation as lessees of firms awned and controlied ty minorites
and frms owned and cantralied by wamen. These gaals shall be far a specified gericd of ime and
shzll be based on the {aclors listad in § 23.45(g)(5).

f Except as pravided in this section, recipients are not raquired to include lessass in their
affirmative action programs. Lessaes themselves are not subject to the raquirements of this part,
axcept for the obligation of § 23.7 ta avaid discrimination against MBE's,

Required MBE program companents.

a  The MBE ligisan officer shall be responsibie for developing, managing, and implementing the
MBE pragram on a day-to-day basis; for carrying out technical assistance activities for MBE's; and
far disseminating information on available business opportunities so that MBE's are pravided an
equitable oppartunity to bid on the applicant’'s contracts. b

b. Procedures to ensure that MBE's have an equitable appartunity to campete far cantracts and
subcontracts. The recipient shall develop and use affirnative action.techniques to facilitate MBE
participatian in contracting activities. These techniques include:

(1) Arranging solicitations, ime for the presentation of bids, quantiies, specifications,
and delivery schedules so as to facilitate the participation of MBE's.

(2) Providing assistance to M8E's in overcoming barriers such as the inability to obtain
bonding, financing, or technical assistance.

(3) Carrying out information and cammunications pragrams on contracting proceduras
and specific cantracting opportunities in a timely manner, with such programs being
hilingual whers appropriate. -

c. Recipients subject to the disadvantaged business enierprisa program requirements of 48 CFR
Part 23 shall campile and update their diractories annually The directaries shzll include the
addrasses of listed firms.

FY 2000 Section 5311 Contract Federal Clausas

' . -

v

in addition to State cantract language and referenced Federal and ADOT-requirad assurances, certifications
and notifications, the reciepiant agreas, and where applicable by ADGCT and FTA determinatian, ceriifies (via
this agreement and the application itsalf, Attachment "A") to compiiance with the following Federal clauses.
The term *Racipient” is used to describe the primary federal grant recipient, ADOT The applicant-awardes is
variously termed “Subrecipient” ar “Cantractor”



Pty oyt

DRUG AND ALCOHOL TESTING, 48 U.5.C. §5331. 49 CFR Parts 653 and 654

Applicability to Cantracts

The Drug and Alcahiol testing provisions apply to Operational Service Caniracts.

Flow Dawn Requirements

Anyone wha perfarms a safety-sansitive function for the recipient or subrecipient is required o camely
with 49 CFR 653 and 654, unless the contract is far maintenance servicas. Maintenance cantraciors for
non-urbanized area formula pragram granteses arz not subject ta the rules. Also, {he rules do not aoply 0
maintenance subcontractors.

Modei Clause/language

Intraduction

FTA's drug and alcahol rules, 49 CFR 853 and 634, respectively, are unigue amang the regulations
issued by FTA. First, they requirs recipients to ensure that any antity performing a safety-sensitive
furiction on the recipient's behalf (usually subrecipients and/or cantractors) implement a comgiex drug and
alcahol testing program that camplies with Parts 653 and §34. Secand, the rules cendition the raceipt of
cartain kinds of FTA funding cn the recipient's compliance with the rules; thus, the recipient is nat in
compliance with the rules unless svery entity that performs a safety-sensitive function on the recipient's
behalf is in campliance with the rules. Third, the rules do not specify haw a recipient ensures that its
subrecipients and/or contractors camaly with them. -

How a recipient does sa depends on several factors, including whether the cantractar is covered
independently by the drug and alcohal rules of another Department of Transporiation operating
administration, the nature of the relationship that the recipient has with the contractor, and the financial
resaurces available to the recipient to oversee the contractor's drug and alcanal testing program. [n shaort,
there are a variety of ways a recipient can ensure that its subrecipients and caontractors comply with the
rutes.

Therefore, FTA has developed three model contract provisions for recipients o use "as is” or to modify ta
fit their particutar situations.

Explanation of Model Contract Clauses

Under Optian 1, the recipient ensures the contractar's compliance with the rules by requiring the
contractar to participate in a drug and alcohal program administered by {he recipient. The advantages of
doing this are abviqus: the recipient maintains total control over its compliance with 49 CFR 653 and 634
The disadvantage is that the recipient, which may not directly employ any safety-sensitive employess, has
to implement a complex testing program. Therafare, this may be a practical optian only for those
recipients which have a testing program for their employees, and can add the contractar's safety-sensitive
employees to that program.

Under Qption 2, the recipient refies on the contractor to implement a drug and aicchol testing program that
camplies with 43 CFR 653 and 654, but retains the ability to monitor the contractor's testing program;
thus, the recipient has less contral overs its compliance with the drug and aicchol testing rules than it
does under option 1. The advantage of this approach is that it places the responsibility for complying with
the rules an the entity that is actually performing the safety-sensitive function. Maraaver, it raserves to the
racipient the power to :ensure that the contractar complies with the pragram. The disadvantage of Opticn 2
is that withaut adequate manitoring of the contractor's program, the recipient may find itself qut of
campliance with the rules. .

Under aption 3, the recipient specifies some or all of the specific featuras af a cantractor’s drug and
alcohat compliance program. Thus, it requires the recipient to decide what it wants to do and how it wants
1o do it. The advantage of this optian is that the recipient has more control aver the cantractar's drug and
alcohol testing grogram, yet it is not actually administering the testing program. The disadvantages is that
the racipient has to specify and understand clearly what it wants to do and why
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Drug and Alcohoi Testing
Optien 1
The contractar agrees {a:

(a) participate in { grantee’s or recipient's) drug and alcohal program established in compliance
with 49 CFR 8§53 and 654.

Drug and Alcohal Testing
QOption 2
The contractar agraes ta establish and implement a drug and alcahol testing program that ccmolies with
49 CFR Parts 653 and 554, produce any dacumentation necessary ta 2stablish its compliance with Parts
653 and 654, and permit any autharized representative of the United States Departrment of Transpartation
or its operating administrations, the State Oversight Agency of (name af State), ar the {insert name of
grantee), to inspect the facilities and records assaciated with the implementation of the drug and alcohal
testing pragram as required under 48 CFR Parts 8§53 and 634 and raview the testing process. The
cantractor agrees iurther to certify annually its compliance with Parts 653 and 654 befara (insert date) and
ta submit the Management information System (MIS) reparts before (insert date before March 15) to
(insert title and addrass of person rasponsible for receiving information). Ta certify compliance the
contractar shall use the "Substance Abuse Certifications” in the "Annual List of Cartifications and
Assurances far Federal Transit Administration Grants and Coaperative Agreements,” which is published
annually in the Federal Register.
Drug and Alcohol Testing
Option 3
The caniractor agrees to establish and implement a drug and alcehal testing program that camplies with
49 CFR Parts 653 and 654, praduce any documentation necessary to astabiish its compliance with Parts
653 and 654, and permit any authorized rapresentative of the United States Depariment of Transpartaticn
or its operating administrations, the State Qversight Agency of (name of State), or the (insert name af
grantee), to inspect the facilities and records associated with the implementation of the drug and alcohel
testing program as required under 49 CFR Parts 633 and 654 and review the testing process. The
contractor agrees further to certify annually its compliance with Parts 553 and 654 befare {insert date) and
io submit the Management Infarmation System (MIS) reparts before (insert date before March 15) to
(insert title and address of persan rasponsible for receiving infarmation). To certify compitance tha
contractar shall usa the "Substance Abuse Cartifications” in the "Annual List of Certifications and
Assurances for Federal Transit Administration Grants and Cooperative Agreements,” which is published
annually in the Federal Register. The Contractor agrees further to {Select a, b, ar c] (g) submit befors
(insert date or upan request) a copy of the Policy Statement develaped to implement its drug and afconal
tasting pragram; OR (&} adopt (insert title aof the Palicy Statement the recipient wishes the cantractor o
use) as its policy statement as requirad under 48 CFR 833 and 654; OR (c) submit for review and
agproval befora ( irzser:t date ar upan request) a copy of its Palicy Statement developed to implement its
drug and alcohol testing program. In addition, the contractor agrees to: (ta be determined by the recipient,
but may address araas such as: the salection of the certified laboratary, substance abuse professional, or
Medical Review Cfficér, or the use of a consortium).

CHARTER BUS REQUIREMENTS, 49 U.S.C, 5323(d), 49 CFR Part 604 _

Apgplicability to Contracts

The Chartar Bus raquirements apoly o the following type of cantract: Operationa Service Cantracts
Flow Down Requirements

The Charter Bus requiramants flaw down from FTA recipients and sybracipients io first tier sarvice
contractars.

Maodel Clause/Language

The relevant statutas and regulations da not mandate any spacific clausa or language . The following
clause has been develaped by FTA

G gptaa
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Charter Service Operatians - The cantractor agraes ta camply with 43 U §.C. 5323{d) and 49 CFR Part
504, which pravides that recipients and subrecipients of FTA assistance are pranidited ram oroviding
charter servica using federally funded equiopment ar facilities if there is at least one grivata charter
cperatar willing and able to pravide the service, except under one of the excegtians at 48 CFR 504 9 Any
charter service pravided under ane of the exceptions must te “incidental,” i.e., it must nat interfere with or
detract from the gravision of mass ranspartation.

SCHCOL BUS REQUIREMENTS |, 49 U.S.C. 5323(F), 49 CFR Part 805

Applicability to Cantracts

The Schooi Bus requirements apply to the following type of cantract: Qgerational Service Cantracts
Fiow Down Requirements

The Schaoal Bus requirements flow down from FTA recipients and subracipients ta first tier sarvice
contractars.

School Bus Operations - Pursuant to 83 U §.C, 3323(f) and 49 CFR Part 605, recipients and
subrecipients of FTA assistance may nat engage in schooi bus operations exclusively far the
transportation of students and schoal persannel in competition with private sciioal bus operatars unless
qualified under specified exemptions. When operating exclusive scheat bus service under an allowahle
exemption, recipients and subrecipients may not use federally funded equipment, vehicles, or facilities.

ENERGY CONSERVATION REQUIREMENTS, 42 U.S.C. 6321 et seq. , 48 CFR Part 18
Applicability to Contracts

The Energy Conservation requirements are applicable to all contracts.

Flow Down

The Energy Conservation requirements extend to all third party cantractars and their contracts at every
tier and subrecipients and their subagraements at every tier.

Energy Conservation - The contractar agraes to comply with mandatory standards and policies relating
ta energy efficiency which are contained in the state energy canservatian plan issued in compliance with
the Energy Policy and Canservation Act.

CLEAN WATER REQUIREMENTS, 33 U.5.C. 1251

Applicability to Cantracts '

The Clean Water requirements apply ta eaach cantract and subcantract which exceeds $100,000

Flow Down

The Clean Water requirements flow down to FTA recipients and subrecipients at svery tier

Clean Water - (1) The Contractor agrees to camply with all applicable standards, orders or regulations
issued pursuant to the Federal Water Pallutian Contral Act, as amended, 33 U .S C. 1251 et seq . The
Contractor agress to repart each violatian ta the Purchaser and understands and agrees that the
Purchaser will, in turn, repart each violation as requirad to assure notification to FTA and the appropriate
£PA Regianal Office |

(2) The Cantractor also agrees to include these requirements in each subcantract exceading 5100,000 o
financed in whole or |n part with Federal assistance pravided by FTA.

) ’
LOBBYING, 31 U.S.C. 1352, 49 CFR Part 13, 43 CFR Part 20
Applicability to Contracts
The Lobbying requirements apely to Construction/Architectural and Engineering/Acquisition of Raolling
Stack/Prafessional Sarvice Contract/Operational Service Contract/Tumkay cantracls.
Flow Down
Tne Labbying requirements mandata the maximum flow down, pursuant 0 Byrd Anti-Labbying
Amendment, 31 U S C § 1352(b)(5) and 48 C F R. Part 19, Appendix A, Section 7.
Lobbying- -Clause and specific language thersin ars mandated by 48 CFR Part 19, Appendix A.
Madifications have been made o the Clause gursuant to Section 10 of the Lobitying Disclosure Act of
1995, P L 104-65 [to be codified at 2 U S C. § 1601, ot seq |
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- Lobbying Certfication and Disclosure of Labbying Activities for third party contraciars are mandated by
31 U.S.C. 1352(b)(5), as amended by Sectian 10 of the Lobbying Disclosura Act of 1995, and Dot
implementing regulation, "New Rastrictions on Lobbying,” at 49 CFR § 20 110{d}

- Language in Lobbying Ceartificaticn is mandated by 49 CFR Part 18, Appendix A. Section 7. which
pravides that contractars file the ceriification requirad by 49 CFR Part 20, Agpendix A

Madifications have tesn made to the Lobbying Certification pursuant to Section 10 of the Lotoying
Disclosura Act of 1988,

. Use of "Disclasurs of Lobbying Activities,” Standard Form-LLL set forif in Appendix B of 49 CFR Part
20, as amended by "Govemment wide Guidance For New Restrictions on Labbying,” 81 Fed. Reg. 1413
(1/189/96) is mandated by 49 CFR Fart 20, Appendix A,

Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying Disclosure Act of
1995, P.L. 10465 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractars who apply or bid for an
award of $100,000 ar mare shall file the certification required by 48 CFR part 20, "New Restrictians an
Labbying." Each tier certifies ta the tier above that it will not and has not used Federal appropriated funds
tq pay any persan or arganization for infuencing or attempting to influence an afficer or emplayes of any
agency, a member af Congress, officer or emplayee of Congress, ar an empicyee of a member of
Congress in connection with obtatning any Federal contract, grant or any othef award coverad by 31
U.5.C. 1352. Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act of
1995 who has made lobbying cantacts an its behalf with nen-Federal funds with respect to that Federal
contract, grant or award covered by 31 U.8.C. 1352. Such disclosures are farwarded from tier to tierup to
the recipient.

See also Certification A in the recipient's appfication, regarding lobbying {from 49 CFR PART 20).

FEDERAL CHANGES, 49 CFR Part 18

Applicahility to Contracts

The Federal Changes requirement applies to ali contracts.

Flow Down

The Federal Changes reguirement flows down apprapriately to each applicable changed requirament,
Federal Changes - Contractor shall at ail imes camply with aif applicable FTA regulations, palicies,
praceduras and directives, including without limitation thase listed diractly or by reference in the
Agreement (Form FTA MA (2) dated Octaber, 1995) between Purchaser and FTA , as they may be
amended or promulgated from time ta time during the term of this coniract. Contractor's failura to s0
comply shall constitute a material breach of this cantract.

CLEAN AR, 42 U.S.C. 7401 et seq, 40 CFR 15,61, 49 CFR Part 18

Applicahility to Contracts

The Glean Air requirements apply to all contracts exceeding $100,000, including indefinite quantities -
where the amount is axpected ta excead 5100,000 in any year.

Flow Daown '

The Clean Air requirements flow down to all subcontracts which exceed $100,000.

Clean Air - (1) The Contractor agraes to camply with al applicable standards, orders or regulations
issued pursuant ta the Clean Air Act, as amended, 42 U.S.C. §§ 7401 st seq The Contractar agrees {o
repart each violation ta the Purchaser and understands and agraes that the Purchaser will, in turn, repert
each violatian as requirad to assura notfication to FTA and the appropriate EPA Regional Office.

(2) The Cantractor alsa agrees ta include these raquirements in each subcontract axcesding $100.000
financed in whole or in part with Federal assistance provided by FTA.




NGO GOVERNMENT O8LIGATION TQ THIRD PARTIES

Applicability to Contracts

Applicable to all contracts.

Flow Down

Not required oy statute or regulatian for either primary cantraciors or subcantractors. this concapt shouid
Taw down to all levels to clarify, to all parties to the cantract, that the Federal Government daes nct have
cantractual liability to third parties, absant specific written cansent. .

Na QObligation by the Federal Gavernment.

(1) The Purchaser and Contractor ackrowledge and agree that, natwithstanding any concurrance by the
Fedaral Government in or appraval of the solicitation or award of the underlying cantract, absent the
exprass writtan cansent by the Federal Government, the Federal Govemnment is not a party to this
cantract and shall not be subject to any ctligations or liabilities to the Purchaser, Cantractar, ar any other
party {whether ar not a party to that contract) pertaining ta any matter resulting from the underlying
cantract,

(2) The Contractor agraes to include the above clause in each subcontract financed in whale or in part
with Federal assistance pravided by FTA. Itis further agreed that the clause shall not be modified, except
to identify the subcontractor wha will be subject ta its provisians. -

PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED ACTS

31 U.5.C. 3801 et seq., 49 CFR Part 31 18 U.S.C. 1001, 43 U.S.C, 5307

Applicability to Contracts

Thesa requirements are applicable to all cantracts.

Flow Down

These requirements flow down to centractors and subcontractors wha make, present, or submit caverad

claims and statements.

Madel Clause/Language

These requirements have no specified fanguage, so FTA proffers the follawing language.

Program Fraud and False or Fraudulent Statements or Related Acts.

(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1988,
as :

amended, 31 U S.C.§ § 3801 et seq and U S DOT regulations, "Program Fraud Civil Remedies,"” 49

C F.R. Part

31, apply to its actions gertaining ta this Project. Upen execution of the underlying cantract, the Cantractar

certifies ar afirms the truthfulness and accuracy of any statement it has made, it makes, it may make, ar

causes to be made, gertaining to the underlying contract ar the FTA assisted praject for which this

cantract work is being

perfarmed. In addition to ather penalties that may be applicable, the Cantractor further acknowledges that™

if it makes, or causes ta be made, a faisa, fickitious, ar fraudulent ciaim, statement, submission, or

certification, the Federal Government reserves the right to impose the penalties of the Program Fraud

Civil Remeadies Act of j986 an the Contractor ta the extent the Faderal Gavernment deems appropriate.

(2} The Cantractor also acknowledgas that if it makes, or causas o he made, a falsg, fictitious, ar

fraudulent claim, .

statement, submission, ar certification to the Federal Government under a contract connected with a

nroject that is financed in whale or in part with Federal assistance originally awarded by FTA under the

authority of 49 U S C § 5307, the Gavernment rasarves the right {o impase the penalties of 18 U.SC §

1001 and 49 U S C. § 5307(n)(1) on the Cantractor, ta the extent the Federal Government deems

appropriate. : ’ )

(3) The Centractor agraes to include the above two clauses in aach subcantract financed in whale orin

part with Federal assistance provided by FTA. itis further agreed that the clauses shall not be madified,

axcent to identify the subcaontractar wha will be subject to the pravisions
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TERMINATION, 49 U.S.C.Part 18, FTA CGircular 4220.10

Applicability to Contracts

All contracts (with the 2xception of cantracts with nonprofit organizations and institutions of higher
sducatian,) in excess af $10,000 shall contain suftable provisians for termination by the grantes including
the manner by which it will be affected and the basis for settlement. (Far cantracts with nonpraofit
arganizations and institutions af higher sducatian the thrashoeld is $100,000.) In addition, such cantracts
shall describe conditions under which the contract

may be terminated for default as well as conditians where the contract may be terminated because of
circumssances beyond the contral of the contractar

Flow Down

The termination requirements flow down ta all contracts in excess of $10,000, with the exceptian of
contracts with nangrafit arganizations and institutions of higher learning.

Clause Language

Depending on the circumstances, the foflowing are suggestions of clauses to be used in different types of
coniracts: For the purpases af this *Samgle Contract,” a number of different possible contractual aptions
are shown. -

a. Termination for Convenience {General Provision) The (Recipient) may terminate this confract, in
whoale or in part, at any time by written natice ta the Contractar when it is in thé Government's best
interest. The Contractor shall be paid its costs, including contract close-out casts, and proift an work
performed up to the time of termination. The Contractor shall promptly submit its termination claim to
(Recipient) to be paid the Contractar. If the Contractar has any property in its possession belanging to the
(Recipient), the Cantractor will account for the same, and dispase af it in the manner the (Recipient)
diracts.

h. Termination for Default [Breach or Cause] {General Provision} If the Contractor does not deliver
supnlies in accordance with the cantract delivery schedule, or, if the cantract is far sarvices, the
Cantractar fails to perform in the manner called for in the contract, or if the Contractor fails to camply with
any ather provisions of the contract, the (Recipient) may terminate this contract for default. Terminaticn
shall be effected by serving a notice aof tarmination on the contractar setting farth the manner in which the
Cantractor is in default. The cantractor will only be paid the contract price for supphes delivered and
accepted, or services perfarmed in accardance with the manner of performance set forth in the contract.
If it is later determined by the (Recipient) that the Contractor had an excusable reason far not performing,
such as a strike, fira, or fload, events which are not the fault of ar are beyond the cantral of the Contractar,
the (Recipient), after setting up a new delivery of performance schedule, may allow the Contractor ta
continue wark, ar treat the termination as a termination for canvenience.

. ¢c. Opportunity to Cure (General Provision) The (Recipient) in its sole discretion may, in the case of a
tarmination far breach or default, allow the Cantractar (an appropriately shart periad af time] in which ta
cure the defect. In such case, the notice af termination will state the time periad in which curs is permitted-
and other appropriate conditions o -

If Cantractar fails to remedy ta (Recipient)'s satisfaction the bresach ar default ar any of the terms,
covenants, ar conditie:ns of this Cantract within [ten (10) daysj after receipt by Contractar or written notice
fram (Recipient) setting farth the nature of said breach ar default, (Recipient) shall have the right to
terminate the Cantragt without .,

any further obligation to Contracter Any such termination far default shall natin any way operale 0
oreclude

(Recipient) from aiso pursuing all available ramedies against Contractor and its sureties for said oreach or
default.

d. Waiver of Remedies for any Breach In the svant that (Rzcipient) lects to waive its ramedies for any
breach by Contractar of any cavenant, term ar candition of this Contract, such waiver by (Racipient) shall
not limit (Recipient)'s remedies for any succeeding breach af that or of any ather term, covenant, or
coenditian of this Contract.
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GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NONFROCUREMENT), 43 CFR Part 29,
Executive Qrder 12548

Applicability to Contracts

Executive Order 12548. as implementad by 48 CFR Part 29. prohibits FTA recipients and sut-racinients
fram cantracting for gaads and sarvices from organizations that have been suspended or debarrsd from
receiving Federally-assisted contracts. As part of their applications sach year, racipients ars raquirad o
submit a certification to the affect that they will nat enter inta contracts cver 5100,000 with suspended or
debarrad contractars and that they will require their contractars {and their subcontracters) to maka the
same certification to them.

Flow Down

Cantractars are raquirad to pass this requiremnent on to subcontractars seeking suticoniracts aver
$100,000. Thus, the terms “lower tier covered participant” and "lower tier coverad transaction” include
Hath cantractors and subcontractors and contracts and subcantracts over $100,000.

Mode! Clause/Language

(Instructions) The certification and instruction fanguage is contained at 29 CFR Part 29, Appendix 8, and
must be included in IFB's and RFP's [for inclusian by contractors in their bids of prapasals] for alt
contracts aver $100,000, regardless of the type of cantract to be awarded. -

Certification Regarding Debarment, Suspension, and Other Responsibilify Matters - Lower Tier
Cavered Transactions (Third Party Contracts over $100,000).
Instructions for Certification

1. By signing and submitting this bid or proposal, the prospective lower tier participant is providing the
signed certification sat out below . ‘

2 The certification in this clause is a material representation of fact upon which reliance was placed when
this transaction was entered inta. I it is later determined that the prospective lower tier participant
knowingly rendered an erraneous certification, in addition to cther ramedies available o the Federal
Government, (Recipient) may pursue avaiiable remedies, including suspension andfor debarment.

3. The praspective lawer tier participant shall provide immediate written natice to (Recipient) if at any time
the praspective lower tier participant learns that its certification was erroneous when submitted or has
become arroneous by reason of changed circumstances.

4 The tarms "coverad transacticn,” "debarrad,” "suspended," "inefigible,” "lower tier cavered transaction,”
“participant,” "persons,” “lower tier coverad transaction,” “principal," "propasal,” and "voluntarily

excluded,” as used in this clause, have the meanings set out in the Definitions and Caverage sections of
rules implementing Executive Order 12548 [48 CFR Part 28]. You may contact {Recipient) for assistance
in obtaining a copy of those requlations.

5 The praspective lower tier participant agrees by submitting this proposal that, should the propased
cavered transaction be antered into, it shall nat knowingly enter into any lower tier coverad transactian

with a person who is debarred, suspended, declargd ineligible, ar valuntarily excluded from participation in -
this covered transaction, unless autharized in writing 8y (Recipient).

6. The prospective lawer tier participant further agrees by submitting this proposal that it will include the
clause titled "Certification Regarding Debarment, Suspension, tneligibility and Voluntary Exclusian -

| awer Tier Cavered Transaction”, without modification, in ail lawer tier covered transactions and in af
solicitations for lower Her coverad transactions.

7. A participant in a coverad transaction may rely upon a certification of a praspective participantin a

lower Har caverad transaction that it is nat debarred, suspended, ineligiole, or valuntarily excluded fram

the caverad transaction, unless it knows that the certification is erroneous. A participant may decide the
methed and fraquency by which it determines the eligibility of its principals Each participant may, butis

nat raquirad to, check the Nenprocurament List issued by U S. General Sarvice Administration

Faderal Clausas, Gavernmentwide Debarment and Suspension, cant'd

.-

8 Nothing contained in the foregaing shall be construed ta require establishment of system of racords in
order ta rander in good faith the cadification required by this clause The knowledge and information of a
participant is not required to excaed that which is narmally possessed by a grudent person in the ordinary
course of business dealings

L R



LR TR

g Except for transactians authorized under Paragraph 5 af these instructons, if a paricipant in a coverad
ransactian krawingly enters into a lower ter covared transaction with a persan wha is suspendad,
deharrad, ineligible, or voluntarily sxcluded irom participation in this transaction, in addition to zlf ramedies
available ta the Federal Government, {Recipient) may pursue available remedies including susoension
and/ar debarment. T
rCertification Regarding Debarment, Suspensian, Ineligibility and Voluntary Exclusion - Lower
Tier Covered Transaction”

(1) The prospective lower tier participant cerifies, by submissicn of this bid or gropagsal, that naither it nar
its "principals” (as defined at 43 C.F.R. § 29.105(p)] is prasently debarrad, suspended, proposad far
debarment, deciarad ineligible, or voluntarlly excluded from participatian in this transaction oy any Federal
degartment or agency

{2) When the prospective lawer tier participant is unabie o cartify to the statements in this certificatian,
such prospective participant shaili aitach an axptanation o this proposal.

PRIVACY ACT, 5 U.8.C, 552
Applicability to Contracts -
When a grantee maintains files an drug and alcahol enfarcement activities far FTA, and thase files are
organized so that information could be retrievad by persanal identifier, the Privacy Act requirements apgly
ta all contracts. )
Flow Down
The Federai Privacy Act requiraments flow down to each third party contractar and their contracts at every
ter. ‘
Model Clause/Language
The text of the following clause has not been mandatad by statute or specific ragulation, but has been
develaped by FTA.
Contracts Involving Federal Privacy Act Requirements ~ The foltowing requirements apply to the
Contractor and its employees that administer any system of records on hehalf of the Federal Government
under any centract
{1} The Contractor agrees (o comply with, and assures the compliance of its emplayees with, the
infarmation restrictions and ather applicable requirements of the Privacy Act af 1974,
511.5.C. § 552a. Among ather things, the Cantractor agrees to obtain the exprass cansant of the Federal
Government before the Contractor or its employees operate a system of records on benalf of the Federal
Gavernment. The Contractor understands that the requirements of the Privacy Act, including the civil and
criminal penalties for violation of that Act, apply to thosa individuals involved, and that failure ta camply
with the terms of the Privacy Act may result in termination of the underlying cantract.
(2) The Cantractar also agrees {a include these requirements in each subcantract to administer any

i the Faderal Gavernment inanced in whole ar in part with Federal

.-

system of records on behaif of
assistance provided by FTA.

CIVIL RIGHTS REQUIREMENTS | 29 U.S.C. § 623, 42 U.S.C. § 2000, 42 U.5.C.§6102,42US8.C. §
12112, 42 U.S.C. § 12132,48 U.8.C. § 5332, 29 CFR Part 1630, 41 CFR Parts 60 ot seq.
Applicahility to Contracts _

The Civil Rights Requiraments apply to ‘all contracts.

Flow Bown

The Civil Rights requirsments flow down ta aii third party contractars and their caniracts at evary der.
Modei Clausel/Language

The following clause was pradicated an language cantained at 49 CFR Part 19, Appendix A, but FTA has
shorienad the lengthy text.

Civil Rights - The following requiraments apply to the underlying coniract:

(1) Nondiscriminatian - In accordance with Title Vi of the Civil Rights Act, as amended, 42 US.C. §
2000d, section 303 of the Age Discrimination Act of 1973, as amended. 42 U S C § 6102, section 202 of
tha Americans with Disabilities Act of 1890, 42U S C § 12132, and Faderal transit law at 49U S.C §
5332, the Contractor agrees that it will not discriminate against any empioyse ar apnlicant for employment
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necausa aof race, calar. craed, natianal arigin, sex, age, or disability |n addition. the Cantractcr agraes to
camply with acplicaole Federal implementing regulations and ather implementing requirsments FTA may
issue.
(2) Equal Emoloyment Qogariunity - The icllowing squal employment appariunity raquirements agply o
the underiying contract
(a) Race. Calor, Creed, National Qrigin, Sex - in accardance with Tide Vi of the Civil Rights Act, as
amended,
42 U S.C. § 2000e, and Federal transit laws at 4§ U.S.C § 3332, the Contractor agrees to camply with all
apglicatle equal employment appartunity requirements af U S Departiment of Laber (U S, 0QL)
regulations, "Offica of Federal Cantract Campliance Pragrams, Equal Emplayment Opportunity,
Department of Labar," 41 C.F R. Parts 80 st seq ., {(which implement Executive Order No. 11248, "Equai
Empicyment Cppartunity,” as amended by Executive Qrder Na. 11373, "Amending Executive QOrdar
11246 Relating to Egual Employment Opporiunity,” 42 U S.C. § 200Ce note), and with any applicable
Faderal statutes, executive orders, regulations, and Federal paiicies that may in the future affect
canstructian activities undertaken in the caurse of the Project. The Contractar agrees to take affirmative
action to ensure that applicants are emplayed, and that employees
are treated during emplayment, without regard to their race, ccler, creed, natonal origin, sex, or age.
Such action shall include, but nat be limited o, the following: emplayment, upgrading, demotian or
transfer, recruitment or -
recruitment advertising, layoff or termination; rates of pay ar other forms of campensation; and selection
far training, including apprenticeship. In addition, the Contractar agrees to comply with any implementing
requirements FTA may issue. :
(b} Age - In accordance with section 4 af the Age Discrimination in Emplayment Act of 1967, as
amended, 29 ,
U.S.C. § § 623 and Federal transit law at 43 U.S.C. § 5332, the Cantractor agrees to rafrain from
diserimination against prasent and prospective employees for reason of age. in addition, the Contractor
agrees ta comply with any implementing requiraments FTA may issue.
(c) Disabilities - In accordance with section 102 of the Americans with Dizabilities Act, as amended, 42
U.S.C. § 12112, the Contractor agrees that it will compiy with the requiraments of U.S. Equal Employment
Opportunity Commissian, "Regulations ta Implement the Equal Employment Provisions of the Americans
with Disabilities Act” 29 C.F.R. Part 1630, pertaining to emgloyment of persons with disabilities. In
addition, the Contractor agraes ta camply with any implementing requirements FTA may issue.
(3) The Contractar alsc agrees {0 include these requirements in aach subcentract inanced in whale ar in
part with Federal assistance provided by FTA, madified anly if necessary ta identify the affected parties.

BREACHES AND DISPUTE RESQLUTION, 43 CFR Part 18

FTA Circular 422010

Applicability to Contracts

Al contracts in excess af 5100,000 shall contain pravisions ar canditians which will allow for
administrative, contractual, or legal remedies in instances where contractors viglate or breach contract
terms, and grovide far'such sanctions and penalties as may be appropriate. This may include provisians
far banding, penalties.for late or inadequate pericrmance, retained eamings, liquidated damages or ather
appropriate measuras.

Flow Down

The Breaches and Dispute Resalutions requirements flow dewn ta all tiers.

Madel Clauses/Language

FTA does not prascrite the farm ar contant of such provisions. ‘What provisicns are developed will
depend on the circumstancas and the type af contract. For the purposes of this *Sample Cantract,” 2
variety of different ianguage opticns ara shawn. The following clauses are examples of provisians from
various FTA third party contracts.

Disputes - Disputes arising in the periormance af this Contract which ara not resalved by agrsament af
e paries shall be decided in writing by the autharizad ranrasentative of (Recipient)'s {titte of 2mployez]
This decision shall be final and conclusive unless within (ten (10)] days fram the date of receipt af its cooy.
the Cantractor mails or otherwise furnishes a written zppeal to the (title of amolayes]. In connection with
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any such appeal, the Cantractor shali te affarded an oppartunity (0 be heard and to offer avidenca in
suppart of its position. The decisian of the (title of amployee] shall te binding upcn the Contractar and the
Contractar shall abide be the decision.

Perfarmance During Dispute - Unless atherwise diracted by {Racipient), Cantractar shall cantinue
perfarmance under this Contract while matters in dispute are being resalved.

Claims for Damages - Shauld sither party to the Contract suffer injury or damage to persan ar property
because of any act or amission of the party or of any of his emglayees, agents or athers far whasa acts he
is legally liatle, a claim for damages therefor shall be made in writirng ta such ather party within a
reasonabie tme after the first observance aof such injury of damage.

Remedies - Unless this contract grovides atherwisa, all ctaims, counterctaims, disputes and ather matters
in questian betwesn the (Recipient) and the Cantractar arising out of ar rzlating to this agreement ar its
braach will be decided by arbitration if the parties mutually agree, or in & court of competent jurisdiction
within the State in which the {Reacipient} is located.

Rights and Remedies - The dulies and abligations impased by the Cantract Documents and the rights
and remedies available thereunder shall be in addition ta and nat a fimitation af any duties, ohligations,
rights and remedies otherwise impased or available by law. No action ar failura to act by the (Recipient),
(Architect) or Cantractor shall canstitute-a waiver of any right or duty affarded any of them under the
Cantract, nar shall any such action or failure to act canstitute an appraval of or-acquiescance in any
breach theraunder, except as may be specifically agreed in writing. -

-

DISADVANTAGED BUSINESS ENTERPRISE (DBE), 48 CFR Part 23
This section is being deveioped for the FTA Procurement Best Practices Manual to reflect the new
rule in 49 CFR Part 26. ;

STATE AND LOCAL LAW DISCLAIMER
Agpplicahility to Contracts B
This disciaimer applies to all contracts,
Flow Down

The Disclaimer has unlimited flow down.

Federal Clauses, Breeches and Disputes, cont'd

State and Local Law Disclaimer - The usa of many of the suggested clauses arz not govemned by
Faderal law, but are significantly affected by State faw. The language of the suggested clauses may nesad
ta he madified degending an state law, and that before the suggested clauses are usad in the grarniees
pracurement documents, the grantees should cansult with their locat attormey

INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION {FTA) TERMS, FTA Circular 4220.10
Applicahility to Cantracts ' :

The incerparation of FTA terms appiies to all cantracts.

Flow Bown .,

The incarporation of FTA terms has unlimited flow down.

Incarporation of Fec{érat Transit Administration (FTA) Terms - The preceding provisions include, in
part, certain Standard Terms and Conditions required by DOT. whether or not expressly set farth in the
preceding contract provisions. All contractual pravisions required by 0QOT, as set farth in FTA Circular
4220 10D, dated Aprit 15, 1996, are heraby incarparatad by reference. Anything to the cantrary hersin
notwithstanding, all FTA mandatad terms shall be deemed to cantrot in the avent af a canflict with other
provisians cantained in this Agrasment. The Contractar shall nat perfarm any act, fail ta periorm any act,
or refuse to comgly with any (name of grantse) requesis which would cause (name of grantae) to be in
violation af the FTA terms and canditions.

End of Federal Clauses
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STATE OF ARIZONA TRN Main: {602) 342-1680
Direct: (602) 542-8833

OFFICE OF THE ATTORNEY GENERAL Fax: (602) 542-1646
JANET NAPQLITAND Mat PHone : (602) 542-5025
ATTORNEY GEMERAL 1275 WssT WASHINGTGN, PHOENIX, Az B5007-2826 FacsiviLe 1 {802} 542-4085

INTERGOVERNMENTAL AGREEMENT
DETERMINATION

A.G. Contract No. KR00-1612TRN, an agreement between public agencies, has been
reviewed pursuant to A.R.S. § 11-952, as amended, by the undersigned Assistant Attorney
General who has deterrnined that it is in the proper form and is within the powers and
authority granted to the State of Arizona.

No opinion is expressed as to the authority of the remaining parties, other than the
State or its agencies, to enter into said agreement.

DATED Qctober 19, 2000.

JANET NAPOLITANO
Attorney General

s Z e

"SUSAN E. DAVIS
Assistant Attorney General
Transportation Section

SED:ggt
Enc.
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